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THE DON ADR Program

THE ADMINISTRATIVE DISPUTE RESOLUTION ACT OF 1996  

The Administrative Dispute Resolution Act (ADRA) of 1996
 requires federal agencies to have policies that address the use of alternative dispute resolution (ADR) techniques and to appoint a Dispute Resolution Specialist.
  For the purpose of the statute, “alternative means of dispute resolution” include conciliation, mediation, facilitation, fact-finding, minitrials and the use of “ombuds.”  The ADRA states that agencies should examine the use of ADR in connection with:

· Formal and informal adjudications

· Rulemakings

· Enforcement actions

· Issuing and revoking licenses or permits

· Contract administration

· Litigation brought by or against the agency

· Other agency actions.

The Act has several significant sections, described below.

I.  ADRA Section 4:  Changes to Title 5 of the United States Code

5 U.S.C. §572. General authority.  Agencies are permitted to use ADR if the parties agree, but consider not using it if:

· A decision with precedential value is required

· Significant questions of agency policy that require formal procedures

· Maintaining established policies of “special importance” so as to avoid varied outcomes

· Protection of third party interests

· Creation of a public record is important

· The agency needs to maintain continuing jurisdiction over the mater with authority to alter the disposition of the matter.

5 U.S.C. §573. Neutrals.  Anybody acceptable to the parties may be a neutral.  Neutrals must disclose in writing all conflicts of interest.

5 U.S.C. §574. Confidentiality.  The Act balances the policy in favor of ADR with the need for public oversight of Federal agencies.  As a result, the Act provides certain exemptions to the Freedom of Information Act, but somewhat less protection than what is found in private sector ADR practice.   See Confidentiality in Federal ADR Programs (April 2003); and Confidentiality in Mediation (May 2002), at http://adr.navy.mil/adr/programpubs.asp. 

5 U.S.C. §§575 to 581. Authorization of Arbitration.  Agencies may use arbitration, but only after the issuance regulations developed in conjunction with the Attorney General.  To date, only three agencies have issued such regulations.  The DON has not, and therefore, may not use arbitration.

§583. Support services.  Agencies may accept voluntary and uncompensated services for the purposes of this subchapter without regard to the provisions of section 1342 of title 31.

II.  ADRA Section 6:  Government Contract Claims


The Act amended the Contract Dispute Act of 1978 to expressly authorize contracting officers to use ADR techniques, and made the provisions of subchapter IV of chapter 5 of title 5 of the United States Code (discussed above) apply to contract disputes that use ADR.  

III.  ADRA Section 7:  Expedited Hiring of Neutrals


The Act amended 10 U.S.C. § 2304 to permit the procurement of neutrals and expert witnesses using other than competitive procedures.  See FAR § 6.302-3, “Industrial mobilization; engineering, developmental, or research capability; or expert services.”

IV.  ADRA Section 11:  Reauthorization of the Negotiated Rulemaking Act of 1990


The Negotiated Rulemaking Act was reauthorized and revised to reflect institutional changes in the Federal government. 

�  P.L. 104-320.


�  For the Department of the Navy, the policy is found in SECNAV Instruction 5800.13, "Alternative Dispute Resolution (ADR)," 11 December 1996.  The General Counsel appoints the Dispute Resolution Specialist, who usually is the Principal Deputy General Counsel.





Please visit the DON ADR Program at http://adr.navy.mil.


