Alternative Dispute Resolution

From Important to Imperative


In a recent address to the graduating class of the University of Missouri’s Columbia School of Law, Attorney General John Ashcroft stated:

 “Our system of justice balances contention with consensus because, in the marketplace of justice, a monopoly on litigation serves to alienate the people from the law—and distances the legal profession from those it serves.”
  

The concept of consensus building, however, has only recently found its way into the codes of legal ethics.  For example, on January 1, 2000, Virginia recognized for the first time, “ . . . that a more collaborative, problem solving approach is often preferable to an adversarial strategy in pursuing the client’s needs and interests.”
  Collaborative approaches often refer to settlement discussions that use alternative dispute resolution (ADR) methods.  Virginia and a few other states have led the legal profession in recognizing that attorneys best serve their clients by informing them of alternatives to costly litigation.  The American Bar Association now agrees, and recently amended the Annotated Model Rules of Professional Conduct (“the Model Rules” or “ABA rules”) to recognize that in litigation matters, “It may be necessary under Rule 1.4 to inform the client of forms of dispute resolution that might constitute reasonable alternatives to litigation.”   If all jurisdictions that have adopted the Model Rules follow the ABA, most lawyers across the nation will have a duty to inform their clients about ADR. 


To help attorneys understand this evolving ethical trend, the Department of the Navy ADR Program has reviewed published sources available in June of 2002 and divided the 50 states and the District of Columbia into three basic categories:  1) leading jurisdictions; 2) ABA followers; and 3) other states.  Readers can examine the rules of specific jurisdictions by clicking on the state names in each group.

The Rules in the Leading Jurisdictions

Colorado, Hawaii, Massachusetts, Vermont, and Virginia


Although largely adapted from the ABA’s Annotated Model Rules of Professional Conduct, these states’ rules include distinctive ADR provisions that predate the ABA’s recent action.  Generally, they require an attorney to inform the client of appropriate alternatives to litigation.


Colorado has placed the duty in its version of Rule 2.1, adapted from the ABA’s Model Rules of Professional Conduct.  Under this modified rule, when a matter involves litigation, Colorado attorneys “should advise the client of alternative forms of dispute resolution which might reasonably be pursued to attempt to resolve the legal dispute or to reach the legal objectives sought.”  Comment 7 to this Colorado rule explains that it addresses “the issue of alternative dispute resolution (‘ADR’),” which includes “arbitration, mediation and negotiations.”  Hawaii has a similar version of Rule 2.1, but it did not insert a comment to elaborate on the meaning of “alternative forms of dispute resolution.”


The other states in this group have modified only the comments.  Vermont used a comment to rule 2.1, that is remarkably similar to the Colorado rule and comment.  Massachusetts added its own Comment 5 to its version of Rule 1.4.  Of the group, however, Virginia has the most extensive admonitions to advise clients about alternatives like interest based negotiations (Rule 1.1., Comment 2a) and ADR processes (Rule 1.2, Comment 1; Rule 1.4, Comment 1a; and Rule 2.1, Comment 2)).       


These five states are leaders that modified or expressly interpreted Rule 1.4 or Rule 2.1 to include advising the client about ADR.  With the recent action of the ABA, they may soon be in a majority.

The ABA’s Amended Model Rules and the States that Might Adopt Them

Alabama, Alaska, Arizona, Arkansas, Connecticut, Delaware, District of Columbia, Florida, Georgia, Idaho, Indiana, Kansas, Kentucky, Maryland, Michigan
, Minnesota, Mississippi, Missouri, Montana, Nevada, New Hampshire, New Mexico, North Carolina, North Dakota, Oklahoma, Pennsylvania, Rhode Island, South Carolina, South Dakota, Tennessee
, Texas, Utah, Wisconsin, Wyoming


Currently, these states do not expressly interpret their rules as placing an ethical duty on attorneys to advise their clients regarding the availability of ADR processes.  This may soon change because these states’ have historically adopted—or adapted—the ABA’s Annotated Model Rules of Professional Conduct.  In February 2002, the ABA’s House of Delegates officially amended the Model Rules, and specifically Comment 5 to Rule 2.1.  The comment now interprets both Rule 1.4 and Rule 2.1 as giving rise to a duty to inform a client of ADR processes that might be reasonable alternatives to litigation:  


Rule 2.1, Comment 5:  

In general, a lawyer is not expected to give advice until asked by the client. However, when a lawyer knows that a client proposes a course of action that is likely to result in substantial adverse legal consequences to the client, the lawyer's duty to the client under Rule 1.4 may require that the lawyer offer advice if the client's course of action is related to the representation. Similarly, when a matter is likely to involve litigation, it may be necessary under Rule 1.4 to inform the client of forms of dispute resolution that might constitute reasonable alternatives to litigation. A lawyer ordinarily has no duty to initiate investigation of a client's affairs or to give advice that the client has indicated is unwanted, but a lawyer may initiate advice to a client when doing so appears to be in the client's interest. (emphasis added)

The ABA’s Ethics 2000 Commission explained the change by noting to the full House of Delegates, “This addition is proposed in recognition of the increasingly important role being played by alternative dispute resolution in litigation.”  Ethics 2000 Commission, August 2001 Report to House of Delegates, http://www.abanet.org/cpr/e2k-report_home.html.  You can access the Model Rules at http://www.abanet.org/cpr/e2k-202report_summ.html.   

The States Not Likely to Adopt the ABA’s Model Language

California, Illinois, Iowa, Louisiana, Maine, Nebraska, New Jersey, New York, Ohio, Oregon, Washington, West Virginia


These states currently do not expressly require attorneys to advise clients about ADR.  Since they have never adopted the ABA’s rules (or in some cases, the comments), they most likely will not adopt the ABA’s recent amendment to Comment 5 of Rule 2.1.  They might adopt, of course, rules of their own that reflect this national trend in legal ethics.  

Conclusion


Attorney General Ashcroft’s description of the American legal system is working its way into the ethical codes in most states.  While only a handful of states expressly include a duty to advise clients about ADR, more surely will follow because attorneys best serve their clients by advising them on alternatives to costly litigation.  

Alabama- The Alabama Rules of Professional Conduct

For more information on the current Alabama rules see, The Alabama Rules of Professional Conduct.  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.htmlhttp://www.westlaw.com/

.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, .


See also, The Alabama Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Alaska- Alaska Rules of Professional Conduct


For more information on the current Alaska rules see, Alaska Rules of Professional Conduct.  You can access these rules at, http://www.touchngo.com/lglcntr/ctrules/profcon/htframe.htm.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Alaska Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Arizona- Arizona Rules of Professional Conduct


For more information on the current Arizona rules see, Arizona Rules of Professional Conduct.  You can access these rules at, http://www2.law.cornell.edu/cgi-bin/foliocgi.exe/az-code?.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Arizona Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Arkansas- Arkansas Model Rules of Professional Conduct

For more information on the current Arkansas rules see, Arkansas Model Rules of Professional Conduct.  You can access these rules at, http://www.state.ar.us/arjudiciary/rules/profcond1.html.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Arkansas Model Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

California- California Rules of Professional Conduct

For more information on the California rules see, California Rules of Professional Conduct.  You can access these rules at, http://www2.law.cornell.edu/cgi-bin/foliocgi.exe/Ca-code?.

Colorado- Colorado Rules of Professional Conduct

Colorado requires an attorney involved in a litigious matter to advise the client about the use of ADR:


Rule 2.1- 

In representing a client, a lawyer shall exercise independent professional judgment and render candid advice. In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client's situation. In a matter involving or expected to involve litigation, a lawyer should advise the client of alternative forms of dispute resolution which might reasonably be pursued to attempt to resolve the legal dispute or to reach the legal objective sought.  (emphasis added)


Rule 2.1, Comment 7-
The last sentence of Rule 2.1 addresses the issue of alternative dispute resolution ("ADR"). Common forms of ADR include arbitration, mediation, and negotiations. Depending upon the circumstances, it may be appropriate for the lawyer to discuss with the client factors such as cost, speed, effects on existing relationships, confidentiality and privacy, scope of relief, statutes of limitation, and relevant procedural rules and statutes.


For more information on the Colorado rules see, Colorado Rules of Professional Conduct.  You can access these rules at, http://www2.law.cornell.edu/cgi-bin/foliocgi.exe/co-code?.


See also, Colorado Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.  You can access the ABA’s Annotated Model Rules of Professional Conduct at http://www.abanet.org/cpr/e2k-202report_summ.html.

Connecticut- Connecticut Rules of Professional Conduct


For more information on the current Connecticut rules see, Connecticut Rules of Professional Conduct.  You can access these rules at, http://www.jud.state.ct.us/Publications/PracticeBook/pbpart1.pdf.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Connecticut Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Delaware- The Delaware Lawyers’ Rules of Professional Conduct


For more information on the current Delaware rules see, The Delaware Lawyers’ Rules of Professional Conduct.  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.htmlhttp://www.westlaw.com/

.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, .


See also, The Delaware Lawyers’ Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

District of Columbia- District of Columbia Rules of Professional Conduct


For more information on the current District of Columbia rules see, District of Columbia Rules of Professional Conduct.  You can access these rules at, http://www2.law.cornell.edu/cgi-bin/foliocgi.exe/DC-code?.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, District of Columbia Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Florida- Rules of Professional Conduct


For more information on the current Florida rules see, Rules of Professional Conduct.  You can access these rules at, http://www.flabar.org/TFB/tfbresources.nsf/BC390EF1565832AE85256A4F006AEEA8/0A266C6138C4A15685256B29004BD617/$FILE/rrtfbch4.pdf.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Rules of Professional Conduct, (Rule 4-1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Georgia- Georgia Rules of Professional Conduct


For more information on the current Georgia rules see, Georgia Rules of Professional Conduct.  You can access these rules at, http://www.gabar.org/partiv.htm.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Georgia Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Hawaii- Hawaii Rules of Professional Conduct


Hawaii requires an attorney involved in a litigious matter to advise the client about the use of ADR:


Rule 2.1- 

In representing a client, a lawyer shall exercise independent professional judgment and render candid advice. In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client's situation. In a matter involving or expected to involve litigation, a lawyer should advise the client of alternative forms of dispute resolution which might reasonably be pursued to attempt to resolve the legal dispute or to reach the legal objective sought.  (emphasis added)

For more information on the Hawaii rules see, Hawaii Rules of Professional Conduct.  You can access these rules at, http://www.hawaii.gov/jud/hrpcond.htm.


See also, Hawaii Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.  You can access the ABA’s Annotated Model Rules of Professional Conduct at http://www.abanet.org/cpr/e2k-202report_summ.html.

Idaho- Idaho Rules of Professional Conduct


For more information on the current Idaho rules see, Idaho Rules of Professional Conduct.  You can access these rules at, http://www2.law.cornell.edu/cgi-bin/foliocgi.exe/rpc-idaho?.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Idaho Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Illinois- Illinois Rules of Professional Conduct


For more information on the Illinois rules see, Illinois Rules of Professional Conduct.  You can access these rules at, http://www2.law.cornell.edu/cgi-bin/foliocgi.exe/Il-code.


See also, Illinois Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.  You can access the Annotated Model Rules of Professional Conduct at, http://www.abanet.org/cpr/e2k-202report_summ.html.

Indiana- Rules of Professional Conduct


For more information on the current Indiana rules see, Rules of Professional Conduct.  You can access these rules at, http://www.westlaw.com/.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Iowa- Iowa Code of Professional Responsibility


For more information on the Iowa rules see, Iowa Code of Professional Responsibility.  You can access these rules at, http://web.legis.state.ia.us/Rules/2000/court/profr/profr98d.pdf.


See also, Iowa Code of Professional Responsibility (EC 5-20) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Kansas- Kansas Rules of Professional Conduct

For more information on the current Kansas rules see, Kansas Rules of Professional Conduct.  You can access these rules at, http://www.kscourts.org/ctruls/atrul226.htm.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Kansas Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Kentucky- Kentucky Rules of Professional Conduct


For more information on the current Kentucky rules see, Kentucky Rules of Professional Conduct.  You can access these rules at, http://www.uky.edu/Law/kyethics/finalrules/rulestoc.html.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Kentucky Rules of Professional Conduct, (Rule 3.130(1.12)) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Louisiana- Louisiana Rules of Professional Conduct


For more information on the Louisiana rules see, Louisiana Rules of Professional Conduct.  You can access these rules at, http://www.lsba.org/Legal_Library/rules_of_professional_conduct.html.


See also, Louisiana Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.  You can access the Annotated Model Rules of Professional Conduct at, http://www.abanet.org/cpr/e2k-202report_summ.html.

Maine- Maine Code of Professional Responsibility


For more information on the Maine rules see, Maine Code of Professional Responsibility.  You can access these rules at, http://www.mebaroverseers.org/PDF/Code of Professional Responsibility.pdf.


See also, Maine Code of Professional Responsibility, (Rule 3.4(h)) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Maryland- Maryland Rules of Professional Conduct


For more information on the current Maryland rules see, Maryland Rules of Professional Conduct.  You can access these rules at, http://www2.law.cornell.edu/cgi-bin/foliocgi.exe/md-code?.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Maryland Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Massachusetts- Massachusetts Rules of Professional Conduct


Massachusetts requires an attorney to advise a client about the possible uses of ADR so that the client can make an informed decision:

Rule 1.4, Comment 5-  “There will be circumstances in which a lawyer should advise a client concerning the advantages and disadvantages of available dispute resolution options in order to permit the client to make informed decisions concerning the representation.”


For more information on the Massachusetts rules see, Massachusetts Rules of Professional Conduct.  You can access these rules at, http://www.state.ma.us/obcbbo/rpcnet.htm.


See also, Massachusetts Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.  You can access the ABA’s Annotated Model Rules of Professional Conduct at http://www.abanet.org/cpr/e2k-202report_summ.html.


Michigan- Michigan Rules of Professional Conduct


Currently, Michigan requires an attorney to accept a settlement or mediated evaluation if the client wishes:


Rule 1.2a:

A lawyer shall seek the lawful objectives of a client through reasonably available means permitted by law and these rules.  A lawyer does not violate this rule be acceding to reasonable requests of opposing counsel that do not prejudice the rights of the client, by being punctual in fulfilling all professional commitments, or by avoiding offensive tactics.  A lawyer shall abide by a client’s decision whether to accept an offer of settlement or mediation evaluation of a matter.  In a criminal case, the lawyer shall abide by the client’s decision, after consultation with the lawyer, with respect to a plea to be entered, whether to waive jury trial, and whether the client will testify.  In representing a client, a lawyer may, where permissible, exercise professional judgment to waive or fail to assert a right or position of the client.  (emphasis added)


For more information on the current Michigan rules see, Michigan Rules of Professional Conduct.  You can access these rules at, http://www.westlaw.com/.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Michigan Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Minnesota- Minnesota Rules of Professional Conduct


For more information on the current Minnesota rules see, Minnesota Rules of Professional Conduct.  You can access these rules at, http://www.courts.state.mn.us/lprb/conduct.html.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Minnesota Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Mississippi- Mississippi Rules of Professional Conduct


For more information on the current Mississippi rules see, Mississippi Rules of Professional Conduct.  You can access these rules at, http://www.mslawyer.com/mssc/profcond.html.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Mississippi Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Missouri- Missouri Rules of Professional Conduct


For more information on the current Missouri rules see, Missouri Rules of Professional Conduct.  You can access these rules at, http://www2.law.cornell.edu/cgi-bin/foliocgi.exe/Mo-code/query=[jump!3A!27rules!27]/toc/{t368}?.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Missouri Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Montana- Montana Rules of Professional Conduct


For more information on the current Montana rules see, Montana Rules of Professional Conduct.  You can access these rules at, http://www.montanabar.org/attyrulesandregs/profconindex.html.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Montana Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Nebraska- Nebraska Code of Professional Responsibility


For more information on the Nebraska rules see, Nebraska Code of Professional Responsibility.  You can access these rules at, http://www.nebar.com/legalresources/code/index.htm.

Nevada- Nevada Rules of Professional Conduct


For more information on the current Nevada rules see, Nevada Rules of Professional Conduct.  You can access these rules at, http://www.leg.state.nv.us/other/cr/scr.html.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Nevada Rules of Professional Conduct, (Rule 162) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

New Hampshire- New Hampshire Rules of Professional Conduct


For more information on the current New Hampshire rules see, New Hampshire Rules of Professional Conduct.  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.htmlhttp://www.westlaw.com/

.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, .


See also, New Hampshire Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

New Jersey- New Jersey Rules of Professional Conduct


For more information on the New Jersey rules see, New Jersey Rules of Professional Conduct.  You can access these rules at, http://njlawnet.com/nj-rpc/.


See also, New Jersey Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.  You can access the ABA’s Annotated Model Rules of Professional Conduct at http://www.abanet.org/cpr/e2k-202report_summ.html.

New Mexico- New Mexico Rules of Professional Conduct


For more information on the current New Mexico rules see, New Mexico Rules of Professional Conduct.  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.htmlhttp://www.westlaw.com/

.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, .


See also, New Mexico Rules of Professional Conduct, (Rule 16-112) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

New York- The New York Lawyers’ Code of Professional Responsibility


For more information on the New York rules see, The New York Lawyers’ Code of Professional Responsibility.  You can access these rules at, http://www2.law.cornell.edu/cgi-bin/foliocgi.exe/Ny-code?.

North Carolina- The Revised Rules of Professional Conduct


For more information on the current North Carolina rules see, The Revised Rules of Professional Conduct.  You can access these rules at, http://www.aoc.state.nc.us/www/public/aoc/barrules.html.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, The Revised Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

North Dakota- North Dakota Rules of Professional Conduct


For more information on the current North Dakota rules see, North Dakota Rules of Professional Conduct.  You can access these rules at, http://www.court.state.nd.us/Rules/Conduct/contents.htm.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, North Dakota Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Ohio- Ohio Code of Professional Responsibility


For more information on the Ohio rules see, Ohio Code of Professional Responsibility.  You can access these rules at, http://www.sconet.state.oh.us/Rules/professional/.


See also, Ohio Code of Professional Responsibility (EC 5-21) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Oklahoma- Oklahoma Rules of Professional Conduct


For more information on the current Oklahoma rules see, Oklahoma Rules of Professional Conduct.  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.htmlhttp://www.westlaw.com/

.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, .


See also, Oklahoma Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Oregon- Oregon Code of Professional Responsibility


For more information on the Oregon rules see, Oregon Code of Professional Responsibility.  You can access these rules at, http://www.osbar.org/2practice/rulesregs/forms/cpr.pdf.


See also, Oregon Code of Professional Responsibility (DR 5-106) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Pennsylvania- Pennsylvania Disciplinary Rules of Professional Conduct


For more information on the current Pennsylvania rules see, Pennsylvania Disciplinary Rules of Professional Conduct.  You can access these rules at, http://www2.law.cornell.edu/cgi-bin/foliocgi.exe/Pa-code?.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Pennsylvania Disciplinary Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Rhode Island- Rhode Island Disciplinary Rules of Professional Conduct


For more information on the current Rhode Island rules see, Rhode Island Disciplinary Rules of Professional Conduct.  You can access these rules at, http://www2.law.cornell.edu/cgi-bin/foliocgi.exe/Ri-code/query=[jump!3A!27part+1+!2D+client+lawyer+relationship!27]/toc/{t2}?.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Rhode Island Disciplinary Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

South Carolina- South Carolina Rules of Professional Conduct


For more information on the current South Carolina rules see, South Carolina Rules of Professional Conduct.  You can access these rules at, http://www.scbar.org/Rules_of_conduct/rules_of_conduct.htm.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, South Carolina Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

South Dakota- South Dakota Rules of Professional Conduct


For more information on the current South Dakota rules see, South Dakota Rules of Professional Conduct.  You can access these rules at, http://legis.state.sd.us/statutes/index.cfm?FuseAction=DisplayStatute&txtStatute=16-18-999.99&FindType=Statute.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, South Dakota Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Tennessee- Proposed Tennessee Rules of Professional Conduct


Tennessee is adopting new rules that are adapted from the ABA’s Annotated Model Rules of Professional Conduct.  Although similar to the ABA’s rules, the Proposed Tennessee Rules of Professional Conduct include a distinctive ADR provision.  In a civil dispute, Tennessee requires an attorney to discuss the use of ADR processes with his or her client:  

Rule 3.1, Comment 4- Prior to filing a complaint in a civil matter, a lawyer should act reasonably to promote settlement of the matter in dispute, including consultation with the client about the use of mediation or other alternative means of dispute resolution.

For more information on the current Tennessee rules see, Code of Professional Responsibility.  You can access this code at, www.westlaw.com.  For more information on the proposed Tennessee rules see, Proposed Tennessee Rules of Professional Conduct.  You can access these rules at, http://www.tba.org/Committees/Conduct/Exhibit-A/HTML/newfinalred-a.html.


See also, Proposed Tennessee Rules of Professional Conduct, (Rule 1.12 and 2.4) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.  You can access the ABA’s Annotated Model Rules of Professional Conduct at http://www.abanet.org/cpr/e2k-202report_summ.html.

Texas- Texas Disciplinary Rules of Professional Conduct


For more information on the current Texas rules see, Texas Disciplinary Rules of Professional Conduct.  You can access these rules at, http://www.txethics.org/reference_rules.asp?view=conduct.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators—the Texas Disciplinary Rules of Professional Conduct have no parallel sections.

Utah- Utah Rules of Professional Conduct


For more information on the current Utah rules see, Utah Rules of Professional Conduct.  You can access these rules at, http://www.utahbar.org/rules/html/professional_conduct.html.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Utah Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Vermont- Vermont Rules of Professional Conduct


Vermont requires an attorney to advise a client about the possible uses of ADR when appropriate:

Rule 2.1, Comment-  “When appropriate, a lawyer shall advise the client of alternative forms of dispute resolution which might reasonably be pursued to attempt to resolve the legal dispute or to reach the legal objective sought. Common forms of ADR include arbitration, mediation, and early neutral evaluation.”

But Vermont also limits this provision some in the Reporter’s Note:


Rule 2.1, Reporter’s Note-  

The drafters are mindful of recent actions in some jurisdictions to include in the text of Rule 2.1 a requirement that the lawyer discuss alternative dispute resolution methods where appropriate. The majority of the drafters felt that, while ADR is an important tool, discussion of it with a client should not become an ethical mandate. Additional language was added to the comment to highlight the importance of the issue.

For more information on the Vermont rules see, Vermont Rules of Professional Conduct.  You can access these rules at, http://www.vtbar.org/Courts&LawRelatedResources/VTRulesOfProf.ConductTableOfContents.htm.


See also, Vermont Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.  You can access the ABA’s Annotated Model Rules of Professional Conduct at http://www.abanet.org/cpr/e2k-202report_summ.html.

Virginia- Virginia Rules of Professional Conduct


Virginia requires an attorney to advise a client about the possible uses of ADR when appropriate:

Rule 1.1, Comment 2a: “Another important skill is negotiating and, in particular, choosing and carrying out the appropriate negotiating strategy.  Often it is possible to negotiate a solution which meets some of the needs and interests of all the parties to a transaction or dispute, i.e., a problem solving strategy.”

Rule 1.2, Comment 1: 

Both lawyer and client have authority and responsibility in the objectives and means of representation. The client has ultimate authority to determine the purposes to be served by legal representation, within the limits imposed by the law and the lawyer’s professional obligations. Within those limits, a client also has a right to consult with the lawyer about the means to be used in pursuing those objectives. In that context, a lawyer shall advise the client about the advantages, disadvantages, and availability of dispute resolution processes that might be appropriate in pursuing these objectives. At the same time, a lawyer is not required to pursue objectives or employ means simply because a client may wish that the lawyer do so. A clear distinction between objectives and means sometimes cannot be drawn, and in many cases the client-lawyer relationship partakes of a joint undertaking. In questions of means, the lawyer should assume responsibility for technical and legal tactical issues, but should defer to the client regarding such questions as the expense to be incurred and concern for third persons who might be adversely affected. These Rules do not define the lawyer’s scope of authority in litigation.  (emphasis added)
Rule 1.4, Comment 1a: 

This continuing duty to keep the client informed includes a duty to advise the client about the availability of dispute resolution processes that might be more appropriate to the client’s goals than the initial process chosen. For example, information obtained during a lawyer-to-lawyer negotiation may give rise to consideration of a process, such as mediation, where the parties themselves could be more directly involved in resolving the dispute.

Rule 2.1, Comment 2: 

Advice couched in narrowly legal terms may be of little value to a client, especially where practical considerations, such as cost or effects on other people, are predominant.  Purely technical legal advice, therefore, can sometimes be inadequate. It could also ignore, to the client’s disadvantage, the relational or emotional factors driving a dispute. In such a case, advice may include the advantages, disadvantages and availability of other dispute resolution processes that might be appropriate under the circumstances.

For more information on the Virginia rules see, Virginia Rules of Professional Conduct.  You can access these rules at, http://www.vsb.org/profguides/rules.pdf.


See also, Virginia Rules of Professional Conduct, (Rule 1.12, 2.10, and 2.11) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.  You can access the ABA’s Annotated Model Rules of Professional Conduct at http://www.abanet.org/cpr/e2k-202report_summ.html. 

Washington- Washington Rules of Professional Conduct


For more information on the Washington rules see, Washington Rules of Professional Conduct.  You can access these rules at, http://www.courts.wa.gov/rules/list.cfm?group=ga&set=RPC.


See also, Washington Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

West Virginia- Rules of Professional Conduct


For more information on the West Virginia rules see, West Virginia Rules of Professional Conduct.  You can access these rules at, http://www.wvbar.org/BARINFO/rulesprofconduct/index.htm.


See also, West Virginia Rules of Professional Conduct, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.  You can access the ABA’s Annotated Model Rules of Professional Conduct at http://www.abanet.org/cpr/e2k-202report_summ.html.

Wisconsin- Wisconsin Rules of Professional Conduct


For more information on the current Wisconsin rules see, Wisconsin Rules of Professional Conduct.  You can access these rules at, http://www2.law.cornell.edu/cgi-bin/foliocgi.exe/wi-code?.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Wisconsin Rules of Professional Conduct, (Rule 20:1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

Wyoming- Rules of Professional Conduct for Attorneys at Law


For more information on the current Wyoming rules see, Rules of Professional Conduct for Attorneys at Law.  You can access these rules at, http://courts.state.wy.us/RULES/Professional%20Conduct%20for%20Attorneys.html.  For more information on the new ABA rules see, Annotated Model Rules of Professional Conduct (Rule 2.1, Comment 5).  You can access these rules at, http://www.abanet.org/cpr/e2k-202report_summ.html.


See also, Rules of Professional Conduct for Attorneys at Law, (Rule 1.12) and Annotated Model Rules of Professional Conduct, (Rules 1.12 and 2.4) for details on the ethical requirements placed on attorneys working as third party neutrals, mediators, or arbitrators.

� This publication is for information purposes only, and while considered accurate, readers should not rely upon it for any purpose.  No attorney-client relationship or other relationship is created through the publication of this document.  Legal rules do not remain static, and primary legal authorities should be researched and updated as necessary. 


� Attorney General John Ashcroft, Commencement Address for the University of Missouri Columbia School of Law (May 18, 2002), in <� HYPERLINK "http://www.usdoj.gov/ag/speeches/2002/051802commencement_columbia.htm" ��http://www.usdoj.gov/ag/speeches/2002/051802commencement_columbia.htm�>


� Virginia Rules of Professional Conduct, Rule 1.3, Comment 1a.


� Michigan places one ethical requirement on attorneys involved in ADR but may soon add more.  See the Michigan link for more details.


� Tennessee has not ever adopted the ABA rules, but is in the process of doing so.  See the Tennessee link for more details.
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